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ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
BRIAN R. DICKSON
Deputy State Appellate Public Defender
I.S.B. #8701
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
MUTOMBO AKA WILLIAM
)
MUKENDI,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44327
ADA COUNTY NO. CR 2014-15980

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
William Mukendi contends the district court abused its discretion when it imposed
and executed his sentence in this case. He asserts a sufficient consideration of all the
relevant facts reveals the district court should have suspended the sentence or, at least,
retained jurisdiction in this case. Accordingly, this Court should remand this case for a
new sentencing determination. Alternatively, it should reduce Mr. Mukendi’s sentence
as it deems appropriate.
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Statement of the Facts & Course of Proceedings
As the author of the presentence investigation report (hereinafter, PSI)
summarized, Mr. Mukendi “presented with a positive education history, positive
employment, and no substance abuse related concerns.” (PSI, p.14.) Even the district
court acknowledged that, “[b]ut for the nature of the crime, this would be a case that
would call for probation.” (Tr., p.49, Ls.3-4.)1 The nature of the crime in this case was
rape in which the victim had resisted, but her resistance was overcome by force or
violence. (R., pp.15-16.) After one jury had been unable to reach a unanimous verdict,
a second jury had convicted Mr. Mukendi at trial. (R., pp.206, 275.)
The PSI author explained that Mr. Mukendi had no other criminal history,
although he had been jailed as a political dissident in his home country of Congo.
(See, e.g., PSI, pp.5-6.)

He had subsequently fled his home as a refugee, and

eventually, became naturalized citizen of the United States. (See, PSI, pp.6, 29.) He
had been working toward a degree as well as working to support his family. (See PSI,
pp.7-8, 35-36; Tr., p.36, L.2-9.) He provided several letters of recognition from his
current employer.

(PSI, pp.37-39.)

The author of the psychosexual evaluation

(hereinafter, PSE) also noted that Mr. Mukendi had the continuing support of his wife
and his pastor. (PSI, p.176.) Considering his history, both the PSI and PSE authors
concluded Mr. Mukendi presented a “low” risk to reoffend. (PSI, pp.12 (noting an LSI-R
score of 8), 173.)

The PSE author also concluded Mr. Mukendi was amenable to

outpatient sex offender treatment. (PSI, p.173.)
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All references to “Tr.” in this brief refer to the volume containing the transcripts of the
entry of plea hearing held on November 25, 2014, and the Sentencing hearing held on
June 7, 2016.
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Accordingly, at the sentencing hearing, defense counsel recommended the
district court suspend Mr. Mukendi’s sentence for a period of probation, or at worst,
retain jurisdiction over the case. (Tr., p.43, Ls.8-14.) The district court agreed that this
would usually “be a case that would call for probation,” but it decided to impose and
execute a unified sentence of fifteen years, with two years fixed, instead, based on the
nature of the crime. (Tr., p.49, Ls.3-4, 20-23.) Mr. Mukendi filed a notice of appeal
timely from the judgment of conviction. (R., pp.290-92, 304-05.)

ISSUE
Whether the district court abused its discretion by executing Mr. Mukendi’s sentence
rather than suspending it for a term of probation or retaining jurisdiction.

ARGUMENT
The District Court Abused Its Discretion By Executing Mr. Mukendi’s Sentence Rather
Than Suspending It For A Term Of Probation Or Retaining Jurisdiction
Where a defendant contends that the sentencing court imposed an excessively
harsh sentence the appellate court will conduct an independent review of the record,
giving consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. See State v. Reinke, 103 Idaho 771, 772 (Ct. App.
1982).

Accordingly, in order to show an abuse of discretion in the district court’s

sentencing decision, he must show that, in light of the governing criteria, the sentence is
excessive considering any view of the facts. State v. Jackson, 130 Idaho 293, 294
(1997); see also State v. Hedger, 115 Idaho 598, 601 (1989) (explaining a district court
abuses its discretion when it fails to recognize the issue as one of discretion, acts
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beyond the outer limits of that discretion, or does not reach a decision based on an
exercise of reason).
In this case, a sufficient consideration of all the relevant factors shows that the
decision to execute the sentence was not based on an exercise of reason; a suspended
sentence or a period of retained jurisdiction would have better served all the goals of
sentencing. True, the district court may properly consider the nature of the offense as
part of the goal of punishment, but, as the Idaho Supreme Court has made clear, the
primary goal of sentencing is the protection of society. See, e.g., State v. Charboneau,
124 Idaho 497, 500 (1993). Furthermore, since that primary goal is affected by all the
other goals of sentencing, when considering those other goals, the Idaho Supreme
Court has instructed that “rehabilitation . . . should usually be the initial consideration in
the imposition of the criminal sanction.” State v. McCoy, 94 Idaho 236, 240 (1971),
superseded on other grounds as stated in State v. Theil, 158 Idaho 103 (2015)
(emphasis added).
As both the PSE and PSI authors made clear, Mr. Mukendi presents a “low” risk
to reoffend. (PSI, pp.12, 173.) In addition, Mr. Mukendi “presented with a positive
education history, positive employment, and no substance abuse related concerns.”
(PSI, p.14.) This reveals the primary goal of protection of society can be accomplished
with a suspended sentence. The PSE author also explained that rehabilitation could be
accomplished in the community, as Mr. Mukendi was amenable to outpatient sex
offender treatment.

(PSI, p.173.)

Therefore, both the primary goal and initial

consideration of sentencing both could be best addressed by a suspended sentence.
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This is particularly true when the offense at issue is, as it was with Mr. Mukendi,
his first criminal offense. (PSI, p.5.) The Idaho Supreme Court has “recognized that the
first offender should be accorded more lenient treatment than the habitual criminal.”
State v. Shideler, 103 Idaho 593, 595 (1982) (quoting State v. Owen, 73 Idaho 394, 402
(1953), overruled on other grounds by State v. Shepherd, 94 Idaho 227, 228 (1971)).
To that end, the Supreme Court has said: “rehabilitation, particularly of first offenders,
should usually be the initial consideration in the imposition of the criminal sanction.”
McCoy, 94 Idaho at 240 (emphasis added). And yet, the district court rejected the
sentencing alternative which would best serve those goals.

It even rejected the

secondary alternative to retain jurisdiction, an alternative which would have provided the
period of incarceration the district court apparently felt was appropriate, but while also
affording Mr. Mukendi immediate access to rehabilitative programs.
As such, a sufficient consideration of the facts in this case reveals that the district
court abused its discretion by executing Mr. Mukendi’s sentence, as opposed to
suspending it for a period of probation or retaining jurisdiction over the case.

CONCLUSION
Mr. Mukendi respectfully requests that this Court remand his case to the district
court for a new sentencing hearing. Alternatively, he requests that this Court reduce his
sentence as it deems appropriate.
DATED this 14th day of March, 2017.

___________/s/______________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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